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What Can We Learn from Bazaarvoice?

BY PETER J. LEVITAS & KELLY SCHOOLMEESTER1 

On January 8, 2014, Judge Orrick of the Northern District of California found that a consummated 
merger between Bazaarvoice and PowerReviews violated Section 7 of the Clayton Act.2 !e Department of Justice 
challenge to this transaction and the court’s ruling have been much analyzed, and for good reason— the case provides 
signi"cant insights into how the agencies approach merger challenges, how courts view those challenges, and how 
e#ective the agencies may be in challenging mergers post-consummation.

I.  BACKGROUND

Bazaarvoice and PowerReviews were the only two major third-party providers of ratings and review (“R&R”) 
platforms, which provide online shoppers the opportunity to comment on purchases and allow prospective 
buyers to see how other consumers rated products. On March 24, 2012, Bazaarvoice entered into a contract 

to purchase PowerReviews for $151 million.3 !e deal 
was not reportable under the Hart-Scott-Rodino Antitrust 
Improvements Act of 1976 (“HSR Act”) because the 2011 
assets of PowerReviews did not meet the applicable “size of 
the parties” requirement under the HSR Act.4 !e transaction 
was consummated on June 12, 2012,5 and the Department of 
Justice Antitrust Division (“DOJ”) launched an investigation 

into the merger two days later.6 DOJ ultimately sued on January 10, 2013, alleging that the transaction 
violated Section 7 of the Clayton Act. Its complaint stated:

As a result of Bazaarvoice’s acquisition of PowerReviews, customers will lose 
critical negotiating leverage. !e elimination of PowerReviews has signi"cantly 
enhanced Bazaarvoice’s ability and incentive to obtain more favorable contract 
terms. Accordingly, many retailers and manufacturers will now obtain less favorable 
prices and contract terms than Bazaarvoice and PowerReviews would have o#ered 
separately absent the merger.7

 
 After a three-week trial the court issued its ruling, "nding that DOJ established a prima facie case of 
likely competitive harm and Bazaarvoice failed to rebut it.8 After post-trial brie"ng on remedies issues, the 
parties agreed that Bazaarvoice would sell all the acquired PowerReviews assets to a divestiture buyer, provide 
syndication services to the buyer, waive breach of contract claims for customers who switch to the new 
company, waive trade secret restrictions for employees who join the new company, and permanently license to 
the divestiture buyer all patents and applications related to review platforms.9 

 In and of itself the conclusion that a merger to monopoly violates the Clayton Act may not be 
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surprising, but the result of this case was perhaps not as obvious as that fact alone might suggest. Bazaarvoice 
was not without some reasons for optimism as the litigation began—most important, even after the 
transaction had been closed and the companies had merged there was no evidence of price e!ects and little 
customer opposition to the deal. "ese normally would be facts di#cult for the government to surmount, but 
it appears to have done so with relative ease in this case. For those reasons alone the court’s opinion is worth 
further consideration, and the case also provides important insights into a number of other signi$cant issues 
that frequently arise in antitrust litigation.

II.  CONSUMMATED DEALS ARE ANALYZED IN THE SAME WAY AS UNCONSUMMATED 
DEALS

Since the HSR Act was passed in 1976 most of the transactions challenged by the antitrust agencies have 
been challenged pre-consummation; indeed, the primary justi$cation for the HSR Act was to provide DOJ 
and the Federal Trade Commission (“FTC”) with advance notice of transactions so that they could address 
potential antitrust issues before the merger took place.10 "is 
pre-closing notice period would allow the antitrust agencies 
to avoid the problems inherent in challenging consummated 
mergers, i.e., the di#culty in restoring competition when 
the market has already been altered by a combination.11 It 
would also allow companies to move forward with their 
transactions, after review, comfortable that the agencies were unlikely to later challenge those deals.

 Although it is widely acknowledged that the HSR Act has succeeded in achieving these goals, the 
agencies may still pursue a Clayton Act challenge at any point and challenges of consummated mergers 
still occur with some frequency. For example, between March 2009 and March 2012 the FTC alone took 
enforcement action against nine consummated mergers,12 which made up a full 20 percent of the FTC’s total 
merger challenges during that period.13  Even relatively small or old transactions are not immune from agency 
action. In recent years the DOJ has sought to unwind a merger valued at merely $3 million14 and the FTC 
took action against a deal eight years after it closed.15

 
 Indeed, the agencies have been clear that they will review even non-reportable consummated 
transactions and take action against those that they believe raise competitive concerns.16 "ey have also 
consistently taken the view that the same substantive standards apply to challenges of consummated deals, 
though of course the procedural posture is di!erent and often the evidentiary record is more developed.17 

 Bazaarvoice, however, argued that consummated mergers should be analyzed under a di!erent standard 
than deals challenged before closing. Bazaarvoice cited U.S. v. Syufy Enterprises18 and argued that Syufy established 
three “important principles for post-merger analysis,” revolving around the notion that post-acquisition evidence 
must be given special attention. In particular, Bazaarvoice asserted that:

BAZAARVOICE, HOWEVER, ARGUED THAT 
CONSUMMATED MERGERS SHOULD 
BE ANALYZED UNDER A DIFFERENT 
STANDARD THAN DEALS CHALLENGED 
BEFORE CLOSING. 



331Volume 10 | Number 1 | Spring 2014

1. Changes in “market structure” (such as aggressive discounting from re-positioned competitors) are 
dispositive evidence that the transaction has not caused competitive harm;

2. Customer testimony that reveals no concerns about the merger weighs strongly against a !nding of 
anticompetitive e"ects; and

3. Traditional merger analysis may be skipped entirely when it is evident that new entrants can defeat 
any attempt to raise prices.19  

 Bazaarvoice argued that because each of these three principles weighed in its favor, the court need not 
engage in an “extended traditional analysis” and the government’s challenge should fail.20 

 However, the Bazaarvoice court rejected the notion that post-acquisition evidence should receive 
special consideration.  Instead, Judge Orrick speci!cally declined to credit post-consummation evidence 

of price increases or decreases.21 #e court was unwilling to 
consider this evidence because of its concern that post-merger 
pricing decisions were arguably subject to manipulation by the 
merged entity and thus could not be relied on to demonstrate 
the e"ect of the merger on the market.22 In particular, the court 
was concerned that Bazaarvoice, which was aware of the DOJ 
investigation almost immediately after the deal closed, had 
consciously avoided price increases in order to avoid antitrust 
risk.23

 
 More generally, the court rejected the idea that consummated deals should be reviewed under di"erent 
standards and instead hewed to the commonly held position that challenges to consummated transactions 
are reviewed under the same substantive standards as are unconsummated mergers. Judge Orrick found that 
“Supreme Court authority predating the enactment of the HSR Act establishes and a$rms the burden-shifting 
framework for analyzing Section 7 cases and applies equally to pre- and post-merger cases.”24

 
 #e court speci!cally addressed and dismissed 
respondent’s argument that Syufy required an “alternative 
methodology” for post-merger cases.25 Rather, Judge Orrick 
found the Syufy analysis consistent with the usual approach 
employed by courts. As he described the approach of the 
Syufy court, it had relied on traditional factors such as low barriers to entry and based its decision, in part, on 
the fact that post-merger entry had actually increased the level of competition in the market.26 Judge Orrick 
thus distinguished Syufy on the grounds that in that case, unlike this one, new competitors had quickly 
entered the marketed and prevented the alleged monopolist from maintaining the market share brie%y held at 
the time of the acquisition.27
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 !us, the Bazaarvoice opinion gives additional legal support to the view of the agencies—that 
consummated and unconsummated deals are subject to the same level of legal scrutiny and will be evaluated 
under the same legal standards.

III.  ORDINARY COURSE DOCUMENTS CAN BE DISPOSITIVE

Party documents are increasingly a cornerstone of agency 
merger challenges, whether against consummated deals or 
unconsummated deals, and the Bazaarvoice case is one of 
the most vivid examples of this approach. !e DOJ built its 
case around the documents of Bazaarvoice executives, and the 
strategy proved highly successful. DOJ argued that the intent of the deal was to create a monopoly by eliminating 
the company’s primary competitor and then raising prices, and it o"ered dozens of pre-merger ordinary course 
party documents to support that argument.
 In its defense, Bazaarvoice relied on executive testimony to the e"ect that: (1) the R&R market 
included numerous signi#cant competitors (and thus even after this transaction the market would be 
su$ciently competitive to avoid consumer harm) and (2) the rationale for the deal was that the R&R market 
was becoming commoditized and thus Bazaarvoice needed to merge with PowerReviews to gain the scale 
necessary to begin competing in a broader E-commerce market.

 !e court was almost entirely unconvinced by the Bazaarvoice defense. Judge Orrick found that pre-
merger ordinary course documents contradicted both of these contentions and went to great lengths in his 
opinion to emphasize that #nding and make it clear that he did not #nd the executive testimony credible. 
Although the court accepted, to some extent, the notion that Bazaarvoice might be interested in entering the 
broader E-commerce market, he %atly rejected the notion that this new business strategy was the justi#cation 
for the deal. To that end, Judge Orrick cited a long string of documents from Bazaarvoice executives 
demonstrating that Bazaarvoice’s primary rationale for acquiring PowerReviews was to eliminate its main 
competitor.

 For example, prior to the merger Bazaarvoice’s then-CFO acknowledged that the company had 
“literally no other competitors”28 besides PowerReviews. !e court cited to other documents stating that the 
bene#t of the merger would be “‘monopoly in the market’29 and the ‘possibility of reducing the discounting 
. . . seen in the marketplace.’”30 One of the most colorful documents, widely discussed by commentators 
and also referenced by the court, claimed that the merger would “‘avoid market erosion’ caused by ‘tactical 
knife-#ghting over competitive deals.’”31 !e court credited these documents and not the respondent’s trial 
testimony to the contrary.

 !is is not a fundamentally surprising outcome. It is always di$cult to contest ordinary course documents 
with testimony, and Bazaarvoice found itself in the unenviable position of needing to deny or explain away an 
unusual number of exceptionally damning documents. Still, the court’s heavy reliance on the documents and 
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its repeated references to the speci!c phrases used by the executives is notable. Reading the opinion one comes 
away with the impression that the stark language and great number of “bad” documents impacted the court’s 
evaluation of all the other evidence, making it even more di"cult for Bazaarvoice to withstand the government 
challenge.

IV.  CUSTOMER TESTIMONY IS NOT ALWAYS PERSUASIVE

Customer testimony is a critical component of the investigations conducted by both the DOJ and the FTC. 
Both agencies routinely seek out and evaluate customer views as part of their assessment of the competitive 
e#ects of a deal; in fact, most practitioners have found that if customers are not concerned about a transaction, 
the agencies will often stand down, even if the sta# has misgivings about a deal. Public merger data released 
by the FTC con!rm the importance of customer reaction,32 and the DOJ also has acknowledged the role 

customers play in investigations: “A large percentage of all 
Federal antitrust investigations results from complaints received 
from consumers or people in business by phone or mail or in 
person.”33 Further, the 2010 Horizontal Merger Guidelines (the 
“Guidelines”) themselves note that the agencies value input 
from customers, even indirect customers.34 

 So customer views are very signi!cant to the agencies, but in this case the DOJ appears to have made 
its a"rmative case without the bene!t of substantial customer support. Bazaarvoice, in contrast, emphasized 
customer reaction (which seemed to range from neutral to supportive) to make its point that the merger had 
not created any consumer harm and had instead provided competitive bene!ts. Indeed, this is one aspect of 
the case where it appeared that Bazaarvoice had a decided advantage, and it took great pains to make the point 
that DOJ had presented very little evidence that customers were opposed to the transaction: “More than 90 
customers testi!ed that they had no concerns with the acquisition. $e government will present at most only 
[redacted] customers who claim to have no options aside from Bazaarvoice and PowerReviews.”35 

 Customer reaction might normally be considered particularly instructive in a post-merger context, 
where the market has already changed and customers have already been exposed to any competitive e#ects, 
good or bad, but Judge Orrick was not impressed. On this issue also he sided with the DOJ. He disregarded a 
substantial amount of testimony from customers who stated 
that they had not been harmed by the merger and instead 
found that such testimony was mostly uninformed. “Post-
merger customer testimony is entitled to limited weight 
given the customer’s narrow perspective . . . . Many of the 
customers had paid little or no attention to the merger; and 
each had an idiosyncratic understanding of R&R based on the priorities of their company.”36 

 $is decision echoes the approach taken in Oracle, in which the court also discounted customer trial 
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testimony (in that case attacking the merger as anticompetitive) for largely the same reasons.37 Judge Orrick’s 
approach to the customer testimony in this case has drawn some criticism from commentators expressing the 
view that the opinions of customers who use and pay for a product are normally entitled to more weight than 
was given them by Judge Orrick.38 It is di!cult to predict whether the court’s almost complete disregard for 
customer testimony in this case is indicative of a larger trend, but it is clear that the agencies are at least sometimes 
willing to go to court without signi"cant customer support—particularly in a merger to monopoly—and that 
limited customer concern about a transaction is not necessarily fatal to a merger challenge.

V.  DEMAND SUBSTITUTION FACTORS MAY BE SUFFICIENT TO DEFINE THE MARKET

#e economic experts (Carl Shapiro for the government and Ramsey Shehadeh for Bazaarvoice) took opposing 
positions on whether the de"nition of the product market required consideration of supply-side substitution. 
#e DOJ position, as expressed through the testimony of Professor Shapiro, tracked the Guidelines and 
focused on demand for the product.39 Dr. Shehadeh argued that supply substitution should also be considered 
at the market de"nition stage, and Bazaarvoice pointed to a 9th Circuit case, Rebel Oil,40 in support of that 
position.41

  
 Although there is also support for this position in other case law,42 Judge Orrick disagreed. He found 
instead that the holding of Rebel Oil was limited to instances in which suppliers can swiftly and easily switch 
production facilities to take advantage of supra-competitive pricing by a monopolist—and this was not such 
a situation: “Rebel Oil merely instructs that where a supplier can “easily”—i.e., “at virtually no cost”—start 

supplying the product at issue to the relevant geographic 
market, that supplier should be included in the market 
de"nition. Nothing in Rebel Oil states that this will necessarily 
be the case in all mergers.”43 While the court did not actually 
reject the notion that supply-side substitution should be part of 
market de"nition, it e$ectively sided with the government and 
adopted the demand-side approach of the Guidelines.

VI.  BEING IN THE HIGH-TECH MARKET DOES NOT PROTECT YOU AGAINST 
ANTITRUST ENFORCEMENT

In recent years, some support has developed for the notion that the antitrust laws are not well-suited to high-
tech markets.44 Some of this criticism is based on the notion that these markets evolve too quickly, so that 
enforcers will always be a step or two behind or will not correctly understand the market,45 and some of the 
criticism is based on the notion that even dominant positions 
are not safe in the face of aggressive and sudden competition 
from new entrants.46 Not surprisingly, the antitrust agencies 
have resisted the notion that antitrust cannot e$ectively 
police high-tech markets47 and instead have emphasized the 
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harm that unchecked consolidation in those markets might cause. As the court noted in this case: “In recent 
years, the Antitrust Division has repeatedly alleged that mergers involving high-technology companies likely 
would harm competition by reducing innovation.”48 

 !e Bazaarvoice trial defense had echoes of the argument 
that high-tech markets should receive special consideration 
under the antitrust laws. Bazaarvoice claimed that companies 
such as Google, Facebook, and Amazon had su"cient resources 
and technological ability to enter the market rapidly and 
therefore constrained any potential price increases. It thus 
argued that these #rms should be considered as part of the 
product market and no antitrust violation could be found. 

 !is argument, however, was rejected in its entirety. !e court noted instead that there was “no 
evidence that any company had made even preliminary analyses of the viability of joining the market.”49 Judge 
Orrick then addressed the larger issue of how to assess the competitive signi#cance of large, sophisticated, 
and well-funded high-tech #rms, and emphasized that their mere existence could not, in and of itself, justify 
consolidation in speci#c market segments that were not speci#cally the focus of their entry plans:

Companies do not simply enter any market they can—they will only do so if it is 
within their strategy to do so and they have the requisite ability to do so . . . . To 
conclude otherwise would give eCommerce companies carte blanche to violate the 
antitrust laws with impunity with the excuse that Google, Amazon, [and]Facebook . 
. . stand ready to restore competition to any highly concentrated market.50

 

 Given the economic signi#cance of high-tech markets and the ongoing debate about the proper role 
of antitrust enforcement in those markets, the court’s opinion on this issue may stand as the most signi#cant 
aspect of the decision, at least from the point of view of the antitrust agencies. After Judge Orrick’s opinion 
issued, the DOJ re-a"rmed its view that antitrust analysis in high-tech industries should be conducted in the 
same fashion as in any other industry:

Bazaarvoice is important reading for technology companies and their counsel, as 
well as those who question the applicability of the antitrust laws in the high-tech 
space . . . . !e decision con#rms that merger analysis in high-tech markets, as in 
other markets, is highly fact speci#c. High-tech mergers do not get a free pass, and 
their impact on competition must be evaluated on a case-by-case basis.51

VII.  REMEDIES

Remedies in a case involving a consummated merger are often di"cult to construct; the lapse in time between 
the merger and the decision allows the parties to integrate, and other changes in the market may also shift the 
competitive landscape, which makes it di"cult to restore competition to its pre-merger state. !e 
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Bazaarvoice court acknowledged this di!culty. It found that 
the government is “entitled to an injunction that requires 
Bazaarvoice to divest PowerReviews,” but also noted that 
such a divestiture is “not a simple proposition 18 months 
after the merger.”52 It is not surprising that the government 
has had a mixed record in obtaining substantial relief in other 
consummated merger cases.53 

 "e di!culties inherent in constructing post-consummation remedies have not changed the basic goals 
of the agencies—in consummated deals, as in others, the agencies generally prefer structural remedies. As an 
FTC o!cial has stated: “If the acquired assets are well integrated, crafting an e#ective divestiture to eliminate 
the anticompetitive e#ects may be problematic, but it nonetheless may be necessary to undo the illegal e#ects of 
the merger.”54

  
 But the realities of the market often dictate that 
complete divestiture remedies are not obtainable. Phoebe Putney 
and Whole Foods55 are high-pro$le examples of situations where 
the agency won the case but was unable to secure a substantial 
remedy for the conduct that generated the litigation. Similarly, 
in the Evanston hospital case, the FTC found that a divestiture 
remedy was impossible to administer adequately because of the 

complete integration of the merging parties during the years between the close of the merger and the end of 
litigation. "e FTC was also unwilling to sacri$ce a few signi$cant post-merger improvements that the parties 
had implemented, which the agency feared would not survive any substantial divestiture.56 Instead, the agency 
required the Evanston hospital system to set up a process whereby insurance companies and other payors were 
entitled to negotiate contracts for the acquired hospital with a separate negotiating team. "e Commission 
noted at the time that this result was “highly unusual.”57

 In Bazaarvoice, however, the government was far 
more successful in obtaining a remedy that appears in 
large part to restore the market to its pre-merger state. "is 
outcome, negotiated with Bazaarvoice, may have been a 
function of the fact that the deal was consummated in the 
relatively recent past, or perhaps Bazaarvoice felt its bargaining position was relatively weak in light of the 
court’s strong condemnation of the deal.58 Whatever the reason, the remedy includes almost everything DOJ 
requested in its post-trial brie$ng. Bazaarvoice is required to divest all assets acquired in the PowerReviews 
transaction and, to resolve Bazaarvoice’s network e#ects advantage, provide four years of syndication services, 
which will allow users of the divestiture buyer’s software to view ratings and reviews posted on the Bazaarvoice 
platform. Bazaarvoice also is required to allow any of its customers to switch to the divestiture buyer without 
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penalty, refrain from soliciting any customers of the buyer for six months, and lift non-compete clauses and 
trade secret restrictions for any employees hired by the buyer. Any patents and applications must be freely 
licensed to the buyer. Finally, a monitor trustee was appointed to monitor Bazaarvoice’s compliance for four 
years.59

  
 !e appointment of the monitor may be the aspect of the remedy that has the most consequence for 
defendants in future cases. !e agencies are often interested in utilizing monitors to assist with implementation 
and oversight of remedies. Both the DOJ and the FTC have recently issued remedies guides discussing compliance 
monitoring. !e DOJ notes that it “may opt to appoint a monitoring trustee to review a defendant’s compliance 
. . . especially when e"ective oversight requires technical expertise or industry-speci#c knowledge. A monitoring 
trustee with industry experience can reduce the burden on the Division and the parties while ensuring that the 
parties adhere to the decree.”60 Similarly, the FTC remedies guide indicates that it believes compliance monitors 
can be helpful when judgment requirements are highly complex or technical.61

 
 !e government has been successful in obtaining monitor appointments in other recent cases, such 
as U.S. v. Anheuser-Busch62 and Polypore,63  but defendants almost always resist the appointment of a monitor 
and the issue often creates some controversy.  DOJ obtained a long-term monitor in U.S. v. Microsoft,64  and 
it has been widely debated whether the existence of the monitor and the overall culture of compliance created 
around that decree a"ected Microsoft’s competitive vigor. 

 More recently, Apple litigated against the DOJ regarding the need for and appropriate duration 
of compliance monitoring.65 In that case, a civil action, Apple was found to have facilitated a price-#xing 
conspiracy regarding e-books. Initially, the DOJ proposed installing a monitor trustee for 10 years following 
the entry of judgment.66 Apple objected, arguing #rst that no compliance monitor was necessary because the 
consent decrees it entered into made it impossible to repeat the conduct at issue.67 Further, it contrasted the 
DOJ proposal for a 10-year compliance program with the outcome in AU Optronics, a criminal case in which 
the defendant was required to accept compliance monitoring for only three years.68 Finally, Apple argued that 
the imposition of a monitor would undermine the free-market competition that DOJ sought to protect and 
hinted that such harm had been created by the Microsoft monitor: “Requiring Apple to employ an external 
compliance monitor . . . will place bureaucratic tentacles around Apple’s . . . business, sti$ing the company’s 

ability to innovate and compete . . . . Observers have pointed 
to such negative e"ects arising out of Microsoft’s consent 
decree, which lasted for nearly ten years.”69 !e DOJ amended 
its proposal to seek a #ve-year term70 and the court eventually 
approved a two-year term.71 

 Because of the controversy surrounding the 
appointment of monitors and the fact-speci#c nature of the 

issue, any disputes between the government and respondents regarding the need for and duration of a monitor 
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arrangement rely heavily on precedent.  !e fact that Bazaarvoice agreed to the appointment of a monitoring 
trustee for four years will be used as a point of reference in future negotiations or litigation on this issue and 
will likely aid the government in any e"orts to obtain a monitor.  
 
VIII.  CONCLUSION

!e outcome of this case was about as favorable as possible for the government. While one might expect 
the DOJ to successfully challenge a merger to monopoly, this case posed some notable di#culties—in 
particular, the lack of demonstrable price e"ects and very few complaining customers. !e government 
successfully utilized a strategy of relying on party documents to overcome these obstacles, e"ectively rebutted 
jurisprudential attacks regarding the enforcement of antitrust in a high-tech market, and obtained a robust 
remedy for a consummated transaction, including the appointment of a monitor to oversee the settlement. 
!is case raised a number of important antitrust issues, and DOJ seems to have won them all.
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