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Competition authorities worldwide are constantly facing the challenges involved in the 
design of an effective competition policy towards vertical restraints. This may be explained 
by two main reasons. First, vertical restraints are ambiguous by nature, since they may cause 
DQWLFRPSHWLWLYH�LPSDFWV�DQG��DW�WKH�VDPH�WLPH��JHQHUDWH�LPSRUWDQW�HI¿FLHQFLHV��6HFRQGO\��YHU-
tical restraints may take a large variety of forms, such as resale price maintenance, exclusivity 
clauses, loyalty discounts and tie-in sales, which may all produce similar effects. In general, 
vertical restraints are simply viewed as competition restrictions in commercial agreements at 
different levels of the production and distribution chains, as opposed to horizontal restraints 
which are related to agreements between direct competitors.

 
 In addition, one may ask if developing countries should take the opportunity to ad-
dress particular problems in designing their competition policy towards vertical restraints. In a 
certain way, a possible lenient approach of certain developed countries towards some vertical 
UHVWUDLQWV�PD\�EH�MXVWL¿HG�E\�WKHLU�SODFHPHQW�LQ�D�JLYHQ�HFRQRP\��ZKLFK�PD\�QRW�EH�WKH�VDPH�
when analyzed through a different set of economic standards. Developing countries may need 
to contextualize their approach to vertical restraints considering particular elements, such as a 
recent introduction of competition in certain sectors, a history of economic concentration, the 
presence of state-owned enterprises and regulatory restraints in some markets, a weak capacity 
of innovation, as well as inequality in general and the need to foster mobility and access.

 
� 7KLV� SDSHU�ZLOO� ¿UVW� DQDO\]H� WKH� FXUUHQW�%UD]LOLDQ� IUDPHZRUN� IRU� YHUWLFDO� UHVWUDLQWV��
LQFOXGLQJ�WKH�QHZ�%UD]LOLDQ�OHJDO�SURYLVLRQV�IRU�YHUWLFDO�UHVWUDLQWV�FRQWURO�DQG�D�IHZ�SDVW�FDVHV�
DQDO\]HG�E\�WKH�%UD]LOLDQ�$GPLQLVWUDWLYH�&RXQFLO�IRU�(FRQRPLF�'HIHQVH�±�&$'(��,���7KHQ��D�
ORRN�DKHDG�RI�YHUWLFDO�UHVWUDLQWV�WKURXJK�WKH�OHQV�RI�UHVDOH�SULFH�PDLQWHQDQFH��530��SUDFWLFHV�
ZLOO�EH�FDUULHG�RXW��FRQVLGHULQJ�530�SUDFWLFHV�MXVW�UHFHQWO\�KDG�LWV�¿UVW�FDVH�FRQGHPQDWLRQ�LQ�
%UD]LO���WKLV�VKRXOG�OLNHO\�LQGLFDWH�D�GLUHFWLRQ�IRU�IXWXUH�VLPLODU�FDVHV��,,���

I. THE CURRENT BRAZILIAN FRAMEWORK FOR VER-
TICAL RESTRAINTS
  
7KH�QHZ�%UD]LOLDQ�&RPSHWLWLRQ�$FW� �/DZ�Q���������IURP����1RYHPEHU�������VWDWHV�ZKLFK�
practices shall be deemed unlawful:

$UW������7KH�DFWV�XQGHU�DQ\�FLUFXPVWDQFH��ZKLFK�KDYH�DV�REMHFW�RU�PD\�KDYH�WKH�IRO-
lowing effects, shall be considered violations to the economic order, regardless of fault, 
even if not achieved:

Vol. 9 | Number 1| Spring 2013            1



,�±�WR�OLPLW��UHVWUDLQ�RU�LQ�DQ\�ZD\�LQMXUH�IUHH�FRPSHWLWLRQ�RU�IUHH�LQLWLDWLYH�
,,�±�WR�FRQWURO�WKH�UHOHYDQW�PDUNHW�RI�JRRGV�RU�VHUYLFHV�
,,,�±�WR�DUELWUDULO\�LQFUHDVH�SUR¿WV��DQG
,9�±�WR�DEXVLYHO\�H[HUFLVH�D�GRPLQDQW�SRVLWLRQ�

 
� 7KH�%UD]LOLDQ�OHJLVODWLRQ�HVWDEOLVKHV�WKDW�SUDFWLFHV�ZKLFK�KDYH�DV�REMHFW��RU�WKDW�PD\�
lead to effects indicated above, shall be considered illegal from a competitive point of view. 
This instantly raises the question of measuring the effects for the purpose above, which could 
SRVVLEO\�LQFOXGH�WKH�H[WHQVLRQ�RI�FRVWV�DQG�EHQH¿WV�WR�FRQVXPHUV��FRPSDQLHV�DQG�FRPSHWLWLRQ��
It also raises the question of the possibility of a per se condemnation by simple proof of an 
unlawful practice by its object. The per se approach has been applicable to certain cartel cases 
and it reduces or eliminates the ambiguity addressed in the introduction of this paper, since it 
GRHV�QRW�RSHQ�WKH�SRVVLELOLW\�IRU�FRPSHQVDWLRQ�WKURXJK�SRVVLEOH�HI¿FLHQFLHV�

 
� 7KH�%UD]LOLDQ�H[SHULHQFH�GHPRQVWUDWHV�WKDW�YHUWLFDO�UHVWUDLQWV�FRUUHVSRQG�WR�OHVV�WKDQ�
���SHUFHQW�RI�&$'(¶V�WRWDO�FRQGHPQDWLRQV��1HYHUWKHOHVV��FDVH�ODZ�LQGLFDWHV�D�FHUWDLQ�FRQVLV-
tency for the general approach to vertical restraints, which is usually analyzed through a rule 
RI�UHDVRQ�DSSURDFK�EDVHG�RQ�WKUHH�VWHSV���L��FRQ¿UPDWLRQ�RI�WKH�H[LVWHQFH�RI�PDUNHW�SRZHU���LL��
SRWHQWLDO�QHJDWLYH�HIIHFWV�RI�DQWLFRPSHWLWLYH�FRQGXFWV��VXFK�DV�WKH�FUHDWLRQ�RI�EDUULHUV�WR�HQWU\��
DQG��LLL��HI¿FLHQFLHV��7KH�DQDO\VLV�LV�WKXV�FDUULHG�RXW�E\�EDODQFLQJ�WKH�HFRQRPLF�MXVWL¿FDWLRQV�
of the conduct against its negative anticompetitive effects.

 
� &$'(¶V�FDVH�ODZ�LQGLFDWHV�WKDW�YHUWLFDO�UHVWUDLQWV�FRQGHPQDWLRQV�KDYH�EHHQ�LVVXHG�XQ-
der the forms of exclusivity, refusal to sell, rebound discounts, price discrimination, and, just 
UHFHQWO\��5HVDOH�3ULFH�0DLQWHQDQFH��530��SUDFWLFHV�

 
� )RU�LQVWDQFH��LQ�������WKH�IRUPHU�6HFUHWDULDW�RI�(FRQRPLF�/DZ��6'(�IRU�LWV�DFURQ\P�
LQ�3RUWXJXHVH��LQLWLDWHG�DQ�$GPLQLVWUDWLYH�3URFHHGLQJV�DJDLQVW�$P%HY��D�FRPSDQ\�WKDW�RZQV�
WKH�PDLQ�EUDQGV�RI� WKH�FRPPHUFLDOL]HG�EHHUV� LQ�%UD]LO�� WR� LQYHVWLJDWH� LI� LWV� OR\DOW\�SURJUDP�
named “Tô Contigo” could produce anticompetitive effects in the market. The program basi-
cally established that the sale shops could earn points, depending on the amount and type of 
beers acquired, which could later be exchanged for gifts. Thus, from a formal point of view, 
the loyalty program would be a simple linear program of awarding. However, inspections and 
PDUNHW�LQTXLULHV�VKRZHG�WKDW�$P%HY�GHPDQGHG�H[FOXVLYLW\�IURP�WKH�VDOH�VKRSV�DV�D�UHTXLVLWH�
WR�SDUWLFLSDWH�LQ�WKH�OR\DOW\�SURJUDP��$W�WKH�HQG�RI�WKH�LQYHVWLJDWLRQ��6'(�FRQFOXGHG�WKDW�WKH�
loyalty program had an anticompetitive potential, as it reduced the degree of contestability in 
WKH�PDUNHW�DQG�DUWL¿FLDOO\�LQFUHDVHG�WKH�EDUULHUV�WR�HQWU\��7KXV��LQ�0DUFK�������WKH�SURFHVV�ZDV�
VHQW�WR�&$'(�ZLWK�D�VXJJHVWLRQ�RI�FRQYLFWLRQ�IRU�DEXVH�RI�GRPLQDQW�SRVLWLRQ�DQG��LQ�-XO\�������
&$'(�LPSRVHG�RQ�$P%HY��DPRQJ�RWKHU�VDQFWLRQV��D�¿QH�RI�DURXQG�5�����PLOOLRQ��ZKLFK�ZDV��
DW�WKDW�WLPH��UHFRJQL]HG�DV�WKH�ELJJHVW�¿QH�LQ�&$'(¶V�KLVWRU\��

 
� $QRWKHU�LPSRUWDQW�FDVH�FRQFHUQV�WKH�H[FOXVLYLW\�DJUHHPHQWV�EHWZHHQ�WKH�FRQVWUXFWLRQ�
FRPSDQ\�2GHEUHFKW�DQG�VXSSOLHUV�RI�K\GURHOHFWULF�WXUELQHV��*(��$OVWRP��9$�7HFK�DQG�9RLWK�
6LHPHQV���7KH�DJUHHPHQWV�XQGXO\�IRUHFORVHG�WKH�SDUWLFLSDWLRQ�RI� WKHVH�FRPSDQLHV� LQ�DQ�LP-
SRUWDQW�DXFWLRQ�IRU�WKH�JUDQWLQJ�RI�D�K\GURHOHFWULF�SODQW�FRQFHVVLRQ�E\�WKH�0DGHLUD�5LYHU�LQ�WKH�
$PD]RQ�UHJLRQ��7KH�LQYHVWLJDWLRQV�ZHUH�XQGHUWDNHQ�E\�WKH�IRUPHU�6'(�DQG�WKH�FDVH�ZDV�VHW-
WOHG�E\�&$'(�LQ�������$V�D�UHVXOW��WKH�SULFH�IRU�HQHUJ\�ZDV�VXEVWDQWLDOO\�ORZHU�WKDQ�WKH�UHVHUYH�
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SULFH��ZKLFK�UHVXOWHG�LQ�VDYLQJV�RI�DURXQG�5����ELOOLRQ�IRU�%UD]LOLDQ�FRQVXPHUV�RYHU�WKH�WRWDO�
���\HDUV�FRQFHVVLRQ�FRQWUDFW�JUDQWHG�WR�2GHEUHFKW��   

II. A LOOK AHEAD THROUGH THE LENS OF RPM PRAC-
TICES
 
530�SUDFWLFHV�DUH�D�FRQWURYHUVLDO�WRSLF�LQ�WKH�DQWLWUXVW�FRPPXQLW\��7UDGLWLRQDOO\��FRPSHWLWLRQ�
DXWKRULWLHV�KDYH�GHDOW�ZLWK�530�HLWKHU�DV�D�per se infringement, or by a “rule of reason” ap-
proach, since they differ on their assessment of their pro- or anticompetitive effects. In fact, 
PDQ\�HFRQRPLVWV�FODLP�WKDW�530�SUDFWLFHV�PD\�KDYH�SRVLWLYH�LPSDFWV�RQ�GLVWULEXWLRQ�FKDLQV��
for instance by reinforcing inter-brand competition. However, many competition authorities 
UHPDLQ�VNHSWLFDO�ZKHQ�LW�FRPHV�WR�WKH�SRVVLEOH�HI¿FLHQFLHV�JHQHUDWHG�E\�WKLV�NLQG�RI�YHUWLFDO�
restriction. 

 
� 7KH�%UD]LOLDQ�$GPLQLVWUDWLYH�&RXQFLO�IRU�(FRQRPLF�'HIHQVH��&$'(��KDV�UHFHQWO\�LV-
VXHG�DQ�LPSRUWDQW�GHFLVLRQ�WKDW�ZLOO�OLNHO\�JXLGH�LWV�DVVHVVPHQW�RI�530�SUDFWLFHV��,WV�LPSRU-
WDQFH�OLHV�LQ�WKH�LQWHQVH�GHEDWH�KHOG�DPRQJVW�&$'(¶V�&RPPLVVLRQHUV�ZKR�DWWHPSWHG�WR�LGHQ-
WLI\�D�FRUQHUVWRQH�SROLF\��&$'(�FRQGHPQHG�D�FRPSDQ\�XQGHU�530�SUDFWLFHV�DQG�GHFLGHG�WKDW�
WKH�FRPSDQ\�PXVW�SURYH�HFRQRPLF�HI¿FLHQF\�JDLQV�LI�WKH�UHWDLO�SULFH�¿[LQJ�LV�WR�EH�ODZIXO�
   
� 7KLV�DUWLFOH�DQDO\]HV�WKH�SRWHQWLDO�%UD]LOLDQ�SROLF\�WRZDUGV�530�SUDFWLFHV��,W�ZLOO�¿UVW�
DQDO\]H�WKH�JHQHUDO�GHEDWH�RQ�WKH�DGHTXDWH�DSSURDFK�WRZDUGV�530�FRQGXFW���WKDW�LV��WR�WUHDW�LW�
as a per se�LQIULQJHPHQW�DV�RSSRVHG�WR�D�UXOH�RI�UHDVRQ�DSSURDFK��$���7KHQ��LW�ZLOO�IRFXV�RQ�WKH�
DIRUHPHQWLRQHG�%UD]LOLDQ�FDVH�LQ�DQ�DWWHPSW�DW�GUDZLQJ�D�IRUHFDVW�DQG�FRQFOXVLRQV��%����
  
A. Debate between per se, or rule of reason, approaches

$FDGHPLFV�KDYH�RIWHQ�DUJXHG�WKDW�530�FDQ�EH�W\SL¿HG�XQGHU�GLDPHWULFDOO\�RSSRVLWH��ELQDU\�
lenses: either the “rule of reason” or the per se” approach. If a jurisdiction adopted the rule 
RI�UHDVRQ�DSSURDFK�LQ�LWV�³KDUGFRUH�YHUVLRQ�´�IROORZLQJ�WKH�GH¿QLWLRQ�JLYHQ�E\�WKH�DFDGHPLF�
ZRUNV�RI�WKH�&KLFDJR�6FKRRO��WKHQ�WKH�3XEOLF�$GPLQLVWUDWLRQ�ZRXOG�KDYH�WKH�LQWHJUDO�EXUGHQ�
of proving, on a case-by-case scenario, that a given conduct concretely produced negative eco-
nomic effects to the general welfare. On the other hand, if the per se approach was adopted, 
and thus an illegality of the practice itself, there would be no consideration of the abstract po-
WHQWLDO�RI�D�JLYHQ�FRQGXFW�WR�SURGXFH�QHJDWLYH�HIIHFWV�±�RU��HYHQ��WKH�FRQVLGHUDWLRQ�RI�HYHQWXDO�

FRXQWHUSURRIV� WKDW� GHPRQVWUDWHG� HI¿FLHQFLHV� FDSDEOH�
of overcoming the potential negative effects.

 
1HYHUWKHOHVV��IURP�D�SUDFWLFDO�VWDQGSRLQW��WKLV�VHHPV�WR�
be essentially an academic debate, and it would be in-
accurate to build a jurisprudence based on this classical 
GLFKRWRP\��$�FRPSDUDWLYH�VWXG\�VHHPV�WR�LQGLFDWH�WKDW�
FRPSHWLWLRQ� DXWKRULWLHV� DQDO\]H�530�FDVHV� DV� VRPH-
where in between the per se illegality and the rule of 

UHDVRQ�DSSURDFK�IRU�OHJDOLW\��,Q�DGGLWLRQ��PRVW�MXULVGLFWLRQV�DSSO\�D�ULJRURXV�DSSURDFK�WR�530�
SUDFWLFHV��QDPHO\�WKH�PLQLPXP�530�ZKHUH�D�PLQLPXP�SULFH�LV�¿[HG�IRU�UHWDLOHUV��RIWHQ�ZLWK�
penalties to those who sell above the established price due to high anticompetitive risks that 
this kind of practice encompasses.

A COMPARATIVE STUDY SEEMS TO 
INDICATE THAT COMPETITION 

AUTHORITIES ANALYZE RPM CASES 
AS SOMEWHERE IN BETWEEN THE 

PER SE ILLEGALITY AND THE RULE OF 
REASON APPROACH FOR LEGALITY.
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,Q�RUGHU�WR�VXVWDLQ�WKH�DUJXPHQW�WKDW�WKHUH�LV�QR�FOHDU�GLFKRWRP\�±�DV�IRU�SUDFWLFDO�JURXQGV�
±�EHWZHHQ�WKHVH�WZR�DSSURDFKHV��LW�LV�LPSRUWDQW�WR�DQDO\]H�WKH�PDLQ�MXULVGLFWLRQV�ZRUOGZLGH�WR�
HPSLULFDOO\�SHUFHLYH�KRZ�WKH�FRPSHWLWLRQ�DXWKRULWLHV�DQDO\]H�530�FDVHV��7KXV��WKLV�VHFWLRQ�ZLOO�
DQDO\]H�SDVW�GHFLVLRQV�LQ�WKH�8QLWHG�6WDWHV��(XURSHDQ�8QLRQ��$XVWULD��*HUPDQ\��)UDQFH��DQG�WKH�
8QLWHG�.LQJGRP��HVSHFLDOO\�EDVHG�RQ�WKH�UHFHQW�2(&'�URXQGWDEOH�GLVFXVVLRQV�SXEOLVKHG�LQ������ 
 
� 7KH�$PHULFDQ�MXULVSUXGHQFH�KDV�VHQVLWLYHO\�FKDQJHG�WKURXJK�WLPH��5HJDUGLQJ�WKH�¿UVW�
UHOHYDQW�FDVH�RQ�530��WKH�����¶V�Dr. Miles Medical Co. v. John D. Park & Sons Co., WKH�86�
6XSUHPH�&RXUW� XQGHUVWRRG� WKDW� 530� VKRXOG� EH� SUHVXPHG� DV� LOOLFLW� LQ� HYHU\� FLUFXPVWDQFH��
EHFDXVH�LWV�RZQ�REMHFW�LV�XQUHDVRQDEOH�±�ZKLFK�PDQ\�KDYH�FRQVLGHUHG�DV�D�per se rule, even 
WKRXJK�VRPH�PD\�DUJXH�WKDW�WKLV�DQDO\VLV�LV�VLPSOLVWLF��7KH�&RXUW¶V�GHFLVLRQ�ZDV�LQ�DFFRUGDQFH�
ZLWK�WKH�6KHUPDQ�$FW��ZKLFK�SURVFULEHV�XQUHDVRQDEOH�UHVWULFWLRQV�WR�WUDGH��0RUH�WKDQ����\HDUV�
ODWHU������¶V�Continental T.V., Inc. v. GTE Sylvania, Inc., became a cornerstone case with a 
VWURQJ�LQÀXHQFH�IURP�WKH�&KLFDJR�6FKRRO�SUHVHQWLQJ��LQ�WKLV�VHQVH��D�W\SLFDO�KDUGFRUH�UXOH�RI�
reason-based decision. However, as it will be further analyzed, it imposes an expensive and 
KDUG�WR�IXO¿OO�EXUGHQ�WR�WKH�3XEOLF�$GPLQLVWUDWLRQ�WKDW�FRXOG�EH�FRPSDUDEOH�WR�D�per se rule 
UHJLPH�ZKLFK�FRQVLGHUHG�530�WR�EH�OLFLW��

 
� 0RVW�UHFHQWO\��LQ�������WKH�FDVH�RI�Leegin Creative Leather Products, Inc. v. PSKS, Inc., 
inaugurated a less stringent form of rule of reason analysis, postulating a new problem: which 
IRUP�RI�UXOH�RI�UHDVRQ�VKRXOG�EH�DSSOLHG� WR�530�FDVHV"�:KLOVW� WKH�TXHVWLRQ�UHPDLQV�XQDQ-
VZHUHG��LW�LV�VDIH�WR�VWDWH�WKDW�WKH�86�PRVW�UHFHQW�MXULVSUXGHQFH�VWRSSHG�FRQVLGHULQJ�530��iure 
et de iure, DV�SUHVXPDEO\�LOOLFLW��DQG�EHJDQ�WR�VXEMHFW�530�FRQGXFWV�WR�UHDVRQDEOH�VWDQGDUGV�
WKDW�VWLOO�QHHG�WR�EH�GH¿QHG�E\�WKH�6XSUHPH�&RXUW�

 
� ,Q�UHJDUG�WR�WKH�(XURSHDQ�8QLRQ��530�LV�JHQHUDOO\�FRQVLGHUHG�WR�EH�D�KDUG�FRUH�UHVWULF-
WLRQ��ZKLFK�LV�SUHVXPHG�WR�EH�DQWL�FRPSHWLWLYH��+RZHYHU��WKH�(8�DOVR�IROORZV�WKH�VDPH�LQWHU-
mediate standard between absolute presumption of illegality and the submission of the conduct 
to a case-by-case analysis of its negative effects, since it accepts taking into consideration the 
HIIHFWV��)RU�WKLV�UHDVRQ��VRPH�FRQVLGHU�WKH�(8¶V�SRVLWLRQ�DV�EHLQJ�UXOH�RI�UHDVRQ�EDVHG��EXW�LW�
LV�FHUWDLQO\�PXFK�GLIIHUHQW�IURP�WKH�RQH�VHHQ�LQ�$PHULFDQ�FDVH�ODZ��WKH�FDVH�E\�FDVH�DQDO\VLV�
RQO\�RFFXUV�LQ�H[FHSWLRQDO�FLUFXPVWDQFHV��ZKHUH�LW�LV�IXQGDPHQWDOO\�WKH�GHIHQGDQW¶V�EXUGHQ�WR�
EH�DEOH�WR�SURYH�WKH�HI¿FLHQF\�RI�WKH�SDUWLFXODU�530�SUDFWLFH�±�ZKLFK�PXVW�EH�SODXVLEOH�DQG�
SUHVHQW��DQG�XQDFKLHYDEOH� WKURXJK�RWKHU�PHDQV��7KH�UHDVRQ�EHKLQG� WKLV�H[HPSWLRQ�UHJLPH¶V�
H[LVWHQFH�LV�WKH�KLJKO\�VXVSLFLRXV�FKDUDFWHU�RI�530�SUDFWLFHV��HVSHFLDOO\�PLQLPXP�530�RQHV��
and its potentially anticompetitive aspects despite the market shares.

 
� $XVWULD�IROORZV�WKH�VWHSV�RI�WKH�(8�DQG�SUHVXPHV�WKH�LOOHJDOLW\�RI�PLQLPXP�530�FRQ-
ducts, and even of calculation guides to prices, margins, or discounts, unless it is proven that 
they are solely suggestive and that there was no intent of enforcement of those suggestions.

 
� $V�IRU�*HUPDQ\��PLQLPXP�530�LV�H[SUHVVO\�SURKLELWHG�E\�FRPSHWLWLRQ�ODZ��UHTXLULQJ�
only a minimum level of “substantiality” for the conduct to be punished.  

 
� )UDQFH� DOVR� XQGHUVWDQGV� WKDW� PLQLPXP� 530� LV�� SUDFWLFDOO\� VSHDNLQJ�� SUHVXPHG� DV�
hampering to competition and, for that, considers it illicit, and requires proof on the effec-
tive application of prices by distributors and on the implementation of control mechanisms 
E\�VXSSOLHUV��1R�SURRI�RQ�WKH�FRQGXFW¶V�HIIHFWLYH�LPSDFW�RQ�FRPSHWLWLRQ�LV�QHFHVVDU\��WKRXJK� 
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 On its behalf, the United Kingdom had multiple cases of condemnation for minimum 
530�XQGHU�WKH�SUHVXPSWLRQ�RI�QHJDWLYH�FRQVHTXHQFHV�WR�FRPSHWLWLRQ��,Q�DGGLWLRQ������¶V�8.�
&RPSHWLWLRQ�$FW�EDFNV�XS�VXFK�GHFLVLRQV��DFFHSWLQJ�H[FHSWLRQV�RQO\�XQGHU�YHU\�VSHFL¿F�PDU-
ket conditions that would be able to remove, in its entirety, this presumption.

 
� 2WKHU�FRXQWULHV�WKDW�SUHVHQW�VLPLODU�UXOHV�UHJDUGLQJ�PLQLPXP�530�LQFOXGH�%HOJLXP��
,UHODQG��,WDO\��6SDLQ��&]HFK�5HSXEOLF��'HQPDUN��DQG�(VWRQLD��)RU�LQVWDQFH��LQ�$XVWUDOLD��&DQ-
DGD��&KLQD��*UHHFH��,VUDHO��%XOJDULD��/LWKXDQLD��&RORPELD��-DSDQ��DQG�.RUHD��FRQ¿UPDWLRQ�RI�
PLQLPXP�530�per se�LV�VXI¿FLHQW�IRU�WKH�FRQGHPQDWLRQ�RI�WKH�LQGLFWHG��7KHUHIRUH��LW�LV�VDIH�WR�
DI¿UP�WKDW�DQ�H[SUHVVLYH�QXPEHU�RI�DQWLWUXVW�DXWKRULWLHV�ZRUOGZLGH�FRQVLGHU�PLQLPXP�530�WR�
be a “hard core” restriction, resorting to multiple presumptions of its illegality and distinguish-
LQJ�EHWZHHQ�WKH�WUHDWPHQW�RI�PLQLPXP�530�DQG�PD[LPXP�530�DQG�RU�SULFH�VXJJHVWLRQ�

B. A pragmatic approach to “per se” or rule of reason debate 
 

$V�PHQWLRQHG��&$'(�KDV�UHFHQWO\�LVVXHG�DQ�LPSRUWDQW�GHFLVLRQ�RQ�530�SUDFWLFHV�WKDW�PD\�
VHUYH�DV�JXLGDQFH�IRU�IXWXUH�DQDO\VHV�RI�WKLV�FRQGXFW��&$'(¶V�DGPLQLVWUDWLYH�SURFHHGLQJ�Q��
�����������������������7KH�DGPLQLVWUDWLYH�MXGJPHQW�VWDUWHG�LQ������DIWHU�D�IHZ�\HDUV�RI�LQ-
YHVWLJDWLRQV�FDUULHG�RXW�E\�WKH�IRUPHU�6HFUHWDULDW�RI�(FRQRPLF�/DZ��NQRZQ�DV�³6'(´�IRU�LWV�
3RUWXJXHVH�DFURQ\P��RYHU�D�PLQLPXP�530�SUDFWLFH�SURPRWHG�E\�WKH�%UD]LOLDQ�6.)�FRPSDQ\�
ZLWK�LWV�FRPPHUFLDO�UHWDLOHUV��7KH�FRPSDQ\�FRQ¿UPHG�WKDW�LW�³FROODERUDWHG´�IRU�WKH�DGRSWLRQ�
RI�WKH�³SURFHHGLQJ�´�DQG�WKDW�WKH�LQLWLDWLYH�WR�LPSOHPHQW�WKH�530�FDPH�IURP�LWV�QHWZRUN�RI�
distributors. It also failed to demonstrate the inexistence of unilateral or coordinated market 
SRZHU��FRQVLGHULQJ�WKDW�6.)�KDG�PRUH�WKDQ����SHUFHQW�RI�PDUNHW�VKDUHV�RQ�WZR�RI�WKH�IRXU�DQD-
O\]HG�PDUNHWV��LQFOXGLQJ�EHDULQJ�DQG�PRQLWRULQJ�HTXLSPHQW�LQ�ZKLFK�WKH�FRPSDQ\¶V�HFRQRPLF�
group had already been condemned for anticompetitive practices in France.

 
� 'HVSLWH�WKHVH�HOHPHQWV��&$'(¶V�&RPPLVVLRQHUV�GLIIHUHG�RQ�WKH�GHWHUPLQDWLRQ�RI�WKH�LO-
OHJDOLW\�RI�WKH�FRQGXFW��SDUWLFXODUO\�GXH�WR�WKH�DQDO\VLV�RI�LWV�DQWLFRPSHWLWLYH�HIIHFWV��:KLOH�WZR�
&RPPLVVLRQHUV��LQFOXGLQJ�WKH�¿UVW�5HSRUWLQJ�&RPPLVVLRQHU��VXVWDLQHG�WKDW�WKH�530�SUDFWLFH�
GLG�QRW�JHQHUDWH�DQ\�DQWLFRPSHWLWLYH�HIIHFW��WKH�UHVW�RI�WKH�%RDUG�DUJXHG�IRU�WKH�FRQGHPQDWLRQ�
of the company stating that the latter failed to demonstrate the positive impacts, in particular 
HFRQRPLF�HI¿FLHQF\�JDLQ�RI�WKH�SUDFWLFH��)RU�WKLV�UHDVRQ��WKH�%UD]LOLDQ�FRPSDQ\�6.)�ZDV�¿QHG�
WR�WKH�DPRXQW�RI���SHUFHQW�RI�WKH�FRPSDQ\¶V�UHYHQXHV�

 
� 2Q� HFRQRPLFV� JURXQGV�� LW� ZRXOG� QRW� EH� DGHTXDWH� WR� VLPSO\� SURKLELW� WKH� ¿[LQJ� RI�
resale prices in all cases, as a classical per se approach, without admitting any kind of de-
IHQVH� RU� H[FHSWLRQ��<HW�� LW�ZRXOG� DOVR� EH� LOORJLFDO� WR� VXEPLW� HYHU\�530�FRQGXFW� FDVH� WR� D�
test of negative effects. This would be an unnecessary use of costly public resources, given 
WKH�KLJK�SUREDELOLW\� WKDW� WKH�FRQGXFW� LV�DQWLFRPSHWLWLYH��)RU� WKLV� UHDVRQ�� WKH�EXUGHQ�RI�HI¿-
ciency gain should fall on the companies, and not the other way around in which the burden 
EHORQJV�WR�FRPSHWLWLRQ�DXWKRULWLHV�WR�SURYH�WKH�DQWLFRPSHWLWLYH�HIIHFWV�RI�WKH�530�SUDFWLFH� 
 
� 7KH�GHFLVLRQ�HQDEOHG�&$'(�WR�GLVFXVV�DQG�GHWHUPLQH�DW�ZKLFK�LQWHUPHGLDWH�SRLQW�WKH�
presumptions and standards of proof should be settled, rather than to focus on the academic 
GHEDWH�RI�ZKDW�FDWHJRU\�±�per se�RU�UXOH�RI�UHDVRQ�±�VKRXOG�EH�XVHG�WR�DQDO\]H�WKH�FDVH��VR�WKDW�
530�SUDFWLFHV�FRXOG�EH�FOHDUO\�SXQLVKHG��%HIRUH�WKLV�FDVH��D�FDUHIXO�DQG�V\VWHPDWLF�DQDO\VLV�
RI�KRZ�WR�GHDO�ZLWK�WKLV�NLQG�RI�FRQGXFW�KDG�QRW�EHHQ�GRQH�LQ�%UD]LO��7KH�HVWDEOLVKPHQW�RI�
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standards in this area is particularly necessary, especially at its most “suspect” angle, which is 
D�PLQLPXP�530�SUDFWLFH�FDUULHG�RXW�E\�DQ�DJHQW�ZKR�KROGV�VLJQL¿FDQW�PDUNHW�VKDUH��XQGHU�
%UD]LOLDQ�OHJLVODWLRQ�����SHUFHQW�RI�D�JLYHQ�PDUNHW���*LYHQ�WKH�FLUFXPVWDQFHV�DERYH��LW�VHHPV�
that neither a “rule of reason” nor a “per se” rule approach would be able to deal properly with 
WKH�FDVH��$V�PHQWLRQHG��WKH�WZR�FODVVLFDO�DSSURDFKHV�GR�QRW�VHHP�WR�EH�WHFKQLFDOO\�LQ�RSSRVL-
WLRQ��EXW�LQVWHDG�VHHP�WR�EH�H[WUHPHV�RI�WKH�VDPH�VSHFWUXP�RI�LQWHQVLW\��WKH�VLPSOH�DSSOLFDWLRQ�
of either in a concrete case may lead to undesirable consequences. 

 
� 2QH�PD\�ODEHO�&$'(¶V�GHFLVLRQ�HLWKHU�DV�D�UXOH�RI�UHDVRQ�RU�DQ�LOOLFLW�per se approach. 
)URP�DQ� HQIRUFHU� VWDQGSRLQW�� WKLV� LV� LUUHOHYDQW��:KDW� LV� UHOHYDQW� LV� WKH� FRQVROLGDWLRQ�RI� WKH�
XQGHUVWDQGLQJ�WKDW�&$'(�ZLOO�FRQVLGHU�PLQLPXP�
530� SUDFWLFHV� DV� SUHVXPDEO\� LOOHJDO��2I� FRXUVH��
this implies an iuris tantum presumption, where 
companies are entitled to prove the economic ef-
¿FLHQFLHV�RI�WKH�FRQGXFW��NQRZLQJ�LQ�DGYDQFH�WKDW�
WKLV�PXVW�EH�FOHDUO\�GHPRQVWUDWHG�VLQFH�530�SUDF-
tices continue to be considered with skepticism for their competition advantages.

III. CONCLUSION
 

Vertical restraints may take shape under different forms, such as exclusivity, refusal to sell, 
OR\DOW\�GLVFRXQWV��SULFH�GLVFULPLQDWLRQ��DQG�530�SUDFWLFHV��(YHQ�WKRXJK�WKHVH�SUDFWLFHV�VKRXOG�
FDSWXUH�VSHFLDO�DWWHQWLRQ�RI�FRPSHWLWLRQ�HQIRUFHUV��WKH�%UD]LOLDQ�H[SHULHQFH�GHPRQVWUDWHV�WKDW�
WKH\�FRUUHVSRQG�WR�OHVV�WKDQ����SHUFHQW�RI�&$'(¶V�WRWDO�FRQGHPQDWLRQV��-XVW�UHFHQWO\��LQ�������
&$'(�LVVXHG�LWV�¿UVW�GHFLVLRQ�FRQFHUQLQJ�530�SUDFWLFHV��DQG�LW�LV�OLNHO\�WR�VHUYH�DV�JXLGDQFH�
IRU�IXWXUH�FDVHV�LQ�WKLV�¿HOG��QDPHO\�IRU�WKH�PHWKRGRORJ\�HPSOR\HG�LQ�WKH�XVH�RI�WKH�UXOH�RI�
reason versus per se approaches.

 
 Indeed, the debate between a per se or a rule of reason approach is interesting and stim-
ulating, particularly in academic circles. However, from an enforcer standpoint, it seems that it 
is a false dichotomy, since competition analyses will always make some sort of rule of reason 
DSSURDFK��:KDW�PD\�UDGLFDOO\�FKDQJH�LV�KRZ�WR�ZHLJK�
the presumption of legality, or illegality, of a particu-
ODU�FRQGXFW��&$'(�KDV�UHFHQWO\�LVVXHG�DQ�LPSRUWDQW�
GHFLVLRQ�RQ�PLQLPXP�530�SUDFWLFHV��ZKLFK�HQDEOHV�
&$'(� WR� VHQG�DQ� LPSRUWDQW�PHVVDJH� WR�FRPSDQLHV��
since any behavior that is a restriction directly related 
to price may be targeted by the regulator, given that 
WKHUH�LV�FHUWDLQ�VNHSWLFLVP�RQ�WKH�HI¿FLHQFLHV�WKDW�RXW-
weigh the anticompetitive risks. This case indicates 
that its denouement would have been the same from 
both the per se and the rule of reason, in its Sylvania 
conception, approaches. %\� WUDQVIHUULQJ� WKH� EXUGHQ�
RI�SURRI�IURP�WKH�3XEOLF�$GPLQLVWUDWLRQ�WR�WKH�GHIHQ-
GDQW��XQGHU�HFRQRPLF�DQG�OHJDO�JURXQGV��LW�ZDV�SRVVLEOH�IRU�&$'(�WR�QRW�RQO\�FRQGHPQ�WKLV�
DQWLFRPSHWLWLYH�SUDFWLFH�� EXW� DOVR� WR�GH¿QH� LWV� RZQ� VWDQGDUGV� UHJDUGLQJ�PLQLPXP�530�IRU�
future cases.

INDEED, THE DEBATE BETWEEN A PER 
SE OR A RULE OF REASON APPROACH 
IS INTERESTING AND STIMULATING, 
PARTICULARLY IN ACADEMIC CIRCLES. 
HOWEVER, FROM AN ENFORCER 
STANDPOINT, IT SEEMS THAT IT IS A 
FALSE DICHOTOMY, SINCE COMPETITION 
ANALYSES WILL ALWAYS MAKE SOME SORT 
OF RULE OF REASON APPROACH.

ONE MAY LABEL CADE’S DECISION EITHER 
AS A RULE OF REASON OR AN ILLICIT 
PER SE APPROACH. FROM AN ENFORCER 
STANDPOINT, THIS IS IRRELEVANT.

6               Competition Policy International



1. Vinicius Marques de Carvalho is President of CADE; Paulo Burnier da Silveira is Head of International 
Unit at and CADE; Marcos Paulo Verissimo is a Commissioner at CADE.  

��� &$'(¶V�$GPLQLVWUDWLYH�3URFHGLQJ�Q����������������������. 

3. &$'(¶V�$GPLQLVWUDWLYH�3URFHGLQJ�Q����������������������. 

Vol. 9 | Number 1| Spring 2013            7


