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[. TWO VIEWS OF INFORMATION

et me start this short paper on the antitesgtgoverning multiple listings in the

real estate brokerage industry with a conventiagabunt. Thereafter | shall try
to explain why this account, while not wholly wrqng in at least one important respect
incomplete. This two-part journey addresses sonselbfleties that are involved in cases
of horizontal price-fixing in information marketshere intermediaries play a critical role
in bringing together diffuse buyers and sellerst@nopposite side of the same market.
The antitrust case law on this issue is somethiragjomble. Early cases on information
exchange recognized that the sharing of informataurid both aid and restrict
competition simultaneousRThey are not all that clear in specifying exagtlyich

forms of information-sharing among firms had whprledominant effect.

“The author is James Parker Hall Distinguished iSerofessor of Law, University of Chicago and
Peter and Kirsten Bedford Senior Fellow, The Hodwmsetitution. He thanks David Evans for his comnsent
on an earlier draft, and Jack Snyder, Universit€bicago Class of 2010, for his valuable research
assistance.

! For an earlier analysis from which | have mucHifed, see Thomas Brown & Kevin Yingling,
Antitrust and Real Estate: A Two-Sded Approach, 3(1) GOMPETITIONPOL'Y INT'L 225 (Spring 2007).

% See, e.g., Maple Flooring Mfrs. Ass'n v. United States, 2685U563 (1925) (information sharing);
Cement Mfrs. Protective Ass’n v. United States, P68. 588 (1925) (self-help; information sharing);
Appalachian Coals v. United States, 288 U.S. 3883); United States v. Container Corp. of Am., 393
U.S. 333 (1969) (information sharing); and Unitedt&s v. U.S. Gypsum Co., 438 U.S. 422 (1978). 2
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The reason for this persistent duality is not lartathom. Reliable information
that is shared among competitors can facilitatdiiieg of prices and the division of
markets, both of which count as per se offensesu8dction 1 of the Sherman Act. Yet
by the same token, the sharing of information caliloww for more efficient transactions
among firms located at the same level inside thexetiplace® The question is how to
draw the appropriate lines between these two siEnas in all antitrust areas, there is
no free lunch, for errors in both directions aretlyo Failing to identify and correct
cartelization schemes can lead to the usual deadlgf antitrust law sins: increased
prices; reduced quantities; and deadweight soassds, where the last element (a
consequence of the first two) is the ultimate meadBut the converse proposition is also
true. The imposition of excessive antitrust ligitan result in diminished forms of
efficiency by burdening firms that seek to introdwefficient forms of communication
and coordination. To give but one simple example, surely wrong to allow
competitors to fix prices for similar products. Buis important to allow them to
combine to set industry standards for their varjmuglucts, whether they are for
insurance policies or Internet protocols. Standatibbn reduces search costs by making
it easier to compare products, such that infornrmagioout price offers a stronger signal
about the relative desirability of the two altemes. There are strong arguments why a

rule of per se legality should apply to these oizgtional efforts’

% United States v. Citizens and S. Nat'l Bank, 423.86, 114-15 (1975).

4 Patrick Curran, Commerfandard-Setting Organizations: Patents, Price Fixing, and Per Se
Legality, 70 U.CHI. L. Rev. 983, 1001 (2003). 3
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[I.MULTIPLE LISTING LITIGATION
A. Allocation and Entry

It is against this general background that the D&partment of Justice (DOJ)
has brought two visible antitrust lawsuits addrdgsethe industry wide practice in the
residential real estate brokerage market in maltigtings. The first is the DOJ’s suit
against the National Association of Realtors (NAR)jch has been settled by a consent
decree that has largely vindicated the governmeisition® The second involves the
more recent complaint that the DOJ filed in May 2@@ainst Consolidated Multiple
Listing Service, Inc. (CMLS), for its practicestime Columbia, South Carolina
residential real estate markKet.

These two actions are no real surprise becauseustigcrutiny of the residential
brokerage industry dates back at least to 1950nwlneU.S. Supreme Court held in
United Sates v. National Association of Real Estate Boards’ that standardized brokerage
fees set in the industry were a per se violatioBextion 1 of the Sherman AtThe
conventional theory behind the cases is sufficyesttlaightforward. There are huge
numbers of real estate brokers in virtually aldomarkets. In the absence of collusion
among these firms, we should expect to see spicbatpetition in both price and service,
with strong levels of innovation intended to gaiarket share at the expense of

competitors. Any effort to fix informally eitherige or quality of service is destined to

® Proposed Final Judgment, United States v. Na&mef Realtors, No. 05C-5140 (N.D. Ill. filed
May 27, 2008).

® Complaint, United States v. Consol. Multiple LigiServ., Inc., 3:08-cv-01786-SB (D.S.C. filed
May 2, 2008).

7339 U.S. 485 (1950).
81d. at 488-89. 4
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failure in the face of widespread cheating. In tosmpetitive maelstrom, successful
cartelization requires some formal system of cdntro

One function of associations such as the NAR or GNH_to provide the formal
mechanisms needed to enforce whatever restrictioqsice and service to which their
members agree. As the conventional theory predtatspattle will be waged in two
separate ways: among its members and with outsiflbesfirst deals with the allocation
of business among existing firms. The second deitsthe entry of new firms.

First, on internal coordination, cartels seek waystabilize the business among
their members so that they do not compete for {grafbwn to the competitive level. The
standardization of terms, when coupled with thaddadization of price, helps to achieve
this goal. The results are not perfect becausérthe in question can still compete on
quality of service, which is of course more difficior the cartel to monitor than for
consumers to observe. Even so, these industry pvitgbitions do not have to be
perfectly effective to constitute a violation okthntitrust laws. It is sufficient that they
move the market partway toward cartelization. Tusclusion does not, however,
necessarily hold with respect to information-shgi@mong members of a single industry.
This information-sharing, if properly structuredutd work to reduce the costs of
cooperation among members of the trade associatimch redounds to the benefit of
consumers. This function is particularly importanthe brokerage market, where
matching buyers with sellers is a major task. Ia gase, but not necessarily in other two-

sided market situations, the fragmentation in ttekérage industry means that a single
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firm, acting alone, cannot be an effective platfdamlinking the two sides. Its market
base is too small to be effective in securing ideaiches. Accordingly, some
cooperation among brokers will expand the numbewvaflable trading partners, and
thus is a pro-competitive form of cooperation. ¥ate must be taken to see that
coordination with respect to listings does not leadoordination with respect to price.
The hard task is to make sure that information §@nre used only for desirable, not
collusive, purposes.

Yet the complex structures of different markets esagieneralization difficult,
even within the class of two-sided markets. Coapargroblems do not arise in all two-
sided markets, for in many cases the middlememlaleeto function well without
cooperating with each other. For example, a lamgpkseller like Amazon.com can match
titles with customers without cooperating with Bersl simply because it can stock as
many titles as it wishes. Communication therefas Very little positive value in the
bookselling market, so we are better off with aaleggime in which they do not
exchange price-sensitive information on a routiasiss As with all antitrust areas, we
need to acquire much industry-specific knowledgddoide whether to apply some per
se rule or rule of reason. The latter, contextudgments may often determine whether
antitrust liability will be imposed.

Second, on new entry, it is clear that no agreeraering members of a cartel
will stabilize prices in the face of a new entrgitlsan bid services down to the

competitive levels. It follows therefore that céstehould seek devices that prevent these
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new entrants from gaining a toehold in the marlestp| where they can disrupt the
agreement among cartel members. But once agartiitical to be attentive to the flip
side. It is one thing for members of a cartel tevent the outsiders from organizing their
own businesses to compete with the incumbent systbus, to take the payment card
example, the acquiring banks (which deal with mants) and the issuing banks (which
deal with consumers) that operate on one platforai-cVisa—should not be allowed
to collude in order to prevent the introductioraatompetitive platform—call it
MasterCard.

It is, however, a much more difficult antitrustusswhether the new entrant
should have access as of right to the preexisiiatgs that the defendants have created
cooperatively at their own expense. At one timeedlveas some support for a limited
antitrust duty to enter into agreements under thigrast laws'° But more recent
decisions have taken a more cautious attitude tbiies question, noting that the judicial
administration of the antitrust laws is not a gea to set rate§" Indeed there is good
reason to believe that even rate setters are watyaleffective at setting rates for various
kinds of forced cooperation, which is one lessamnrled from the disastrous effort under

the Telecommunications Act of 1996 to force thaimbent local exchange carriers to

® For a discussion of this point in connection with real estate casase Brown & Yingling (2007),
supra note 1, at 231-32. For the complex issues thateaon the question of whether Visa and MasterCard
could (when both operated as mutual associatiadg)tdgovernance duality” rules whereby any bard th
was a member of the board of directors of one nétwould sit on the board of directors of the otlsee
United States v. Visa U.S.A., Inc., 163 F. Sup82d, 327-29 (S.D.N.Y. 2001). Yet the court forbade
either association from maintaining a policy trabfide member banks from issuing cards of thirtigsar
including American Express and Discover.

1 see eg., Aspen Skiing Co. v. Aspen Highlands Skiing CoAY2 U.S. 585, 601 U.S. (1985).

M See, e.g., Verizon Communications Inc. v. Law Offices of Gsit¥. Trinko, LLP, 540 U.S. 398,
414-15 (2004). 7
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sell unbundled network elements (UNESs) to their mempetitive entrant¥ The key
error here was that the regulators wanted to dneartcumbent only TELRIC (total
element long run incremental costs), which meaatt e incumbent could not recover
its full historical costs even if it were forcedgell each and every element to its new
entrant competitors. The system thus created nessibsidies for the new entrants,
which resulted in losses to the incumbents witlofigring any long-term benefits to the
new entrants, which promptly competed away theletgry subsidy>

In the telecommunications industry, the justifioatoffered for imposing the
forced sale of UNEs to outsiders was the (quickbdang) monopoly position of the
then-entrenched local exchange carriers. Thatutsthal framework bears no
relationship to the highly competitive residentiehl estate brokerage industry. In this
setting, it is possible to have extensive levelsarhpetition if the firms that share a
common business platform compete heavily with edbRr in the acquisition of new
clients. Accordingly, with the market already sated, there is little reason to think that
new entry at the firm level can increase the l@felompetition. Entry into the brokerage
business is easy and thousands of firms are vgingustomers in the market. Yet by the
same token, as Brown and Yingling stress, muchdcbelobtained if the spate of new
firms who are denied access to a preexisting platiwould be induced to create a rival

platform system of their owl{.Put otherwise, a market looks to be more competifi

12 See Telecommunications Act of 1996, 47 U.S.C. §§ Z&R (2000).

13 For a discussiorsee Richard A. EpsteiriTakings, Commons, and Associations: Why the
Telecommunications Act of 1996 Misfired, 22 YALE J.REG. 315 (2005).

4 Brown & Yingling (2007),supra note 1, at 233-34. 8
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there are two upstream players than if there ig onk upstream player to whom all
downstream players have to turn on either a volyraacompulsory basis.
B. The Two Lawsuits

These observations offer a convenient jumping offipto examine the two
recent government actions against the real estaketage industry. Let us begin with
the suit against the NAR, which has already be&jestito a consent decree. The NAR
practices that sparked the government’s antitnustirsvolved behavior that took place on
the buyer side of the market. In general, that efdbe market is somewhat less
organized than the seller side if only becausdrdwtion of buyers who retain brokers in
the marketplace is smaller than the percentagelleirs who obtain such assistance, even
if the buyer does not have to pay additional morneymnlist the services of a broker. This
is likely the case for two reasons. First, seleesinterested in net sales, so they do not
have to examine personally the premises they wistell. Buyers have to look
themselves, with or without a broker. Second, p€huyers (who tend to devote short
bursts of energy to their search) can make dir@ltd to the brokers of sellers, without
having to involve a buyer broker. Either way thetsaare the same to the potential buyer,
so that the issue is one of general convenienceetiieless, when the buyer does have a
broker, it is a common practice for that brokestare in the commission paid once the
transaction is consummated. The broker’s sharetiaccording to the amount specified
in the original seller listing, or failing that, accordance with some standardized industry

rate, usually half.
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The question is who gets to share information abdmibuyer side of the market.
The National Association of Realtors is the dominadustry group that controls about
80 percent of the Multiple Listing Service (MLS)edre the advent of the Internet,
agents had to rely on massive books of listingshd to be periodically updated, and
whose content could only be shared in relativebpteous ways: in person, by mail, or by
fax. The rise of the Internet permits of coursertharly instantaneous dissemination of
these listings across the entire industry. The gbham scale effects led the NAR to adopt
a policy whereby any listing (seller) broker coplahibit any other broker who received
that listing from posting it on the Internet fot &l see, so that buyers could check out
listings online, thus bypassing a trip to a regiesoffice. One critical and intended
effect of this no-listing policy was to freeze aiditthe buyer side of the market those new
brokers who entered the industry solely on theriv@g or those firms that had Virtual
Office Websites (VOWSs) without any brick and monaisiness. The DOJ alleged that
this practice was anticompetitive because it negdg®excluded new brokers from the
market who could compete with the established nykbereby exerting a downward
effect on prices across the industry.

The consent decree represented a complete vidotiié government and had
two key provisions. First, the consent decree mékiegpossible for any firm to:

adopt, maintain, or enforce [...] any agreement acfice, that directly or

indirectly (a) prohibits a Broker from using a VOW.] from providing to

Customers on its VOW all of the Listing Informatithrat a Broker is permitted to

Provide to Customers by hand, mail, facsimile, tebegc mail, or any other
method of delivery.®

15 For a discussion of the government’s argumentsérNAR casesee Brown & Yingling (2007),
supra note 1, at 231.

'® Proposed Final Judgment, Nat'l Ass’n of Realtdls, 05C-5140, at 4. 10
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In effect it is no longer permissible to discrimi@against the online brokers.

The second key provision explains the terms anditions on which that forced
distribution of service is required, for it likewvistates that no brokerage firm shall:

adopt or enforce any agreement or practice thattlyror indirectly that ...

imposes fees or costs upon any Broker who opeaat43W or upon any Person
who operates a VOW for any Broker that exceed ¢asanably estimated actual
costs incurred by a Member Board in providing lagtinformation to the Broker
or Person operating the VOW or in performing arheotactivities relating to the

VOW, or discriminates in such VOW-related fees asts between those imposed

upon a Broker who operates a VOW and those impoped a Person who

operates a VOW for a Broker, unless the MLS inguester costs in providing a

service to a Person who operates a VOW for a Britiger it incurs in providing

the same to the Brokéf.

At this point, it is possible to see where the emtslecree has gone wrong with
respect to this practice. Initially it pays no atten to the possibility that the VOWSs and
their supporters could organize a second platfdétrthen adopts a cost-sharing device
that requires the established firmsstibsidize their new competitors by allowing the
network to recover from the new entrants only tlegmal costs of hooking that entrant
in. To see why this system looks misguided, retbat the creation of any network
requires the expenditure of both front-end costsetaup the system and marginal costs to
extend its operation to new members. The hard munest all of these cases is how to
allocate the front-end costs of the system forstheple reason that the system cannot

survive if all users are required to pay for origit marginal costs. There is no unique

formula for allocating these front-end costs amthrggexisting players, which is why the

1d. at 4. 11
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marginal cost controversy has proved so difficnlsolve’® By the same token, there is
no reason to think that all of those costs shoeltddrne by the established firms and
none of them should be borne by their VOW compeito

As in so many cases, the real risk with the arstitlaw is that it will impose
burdens on one set of firms that distort the cortipetprocess, in this instance in favor
of the new entrants. The distortion in this case could lead firms tduee their
willingness to share commissions, or to join in ltasic network, or, more likely, invest
in its improvement. After all, under the previousaagement, each firm that posted a
listing knew that it was dealing with firms thafered them a piece of the buyer-side
business. But it is far from clear in this casd tha VOWSs generated any new customers
in the first place. If they did, their case forlusion, at a fair allocated cost, would be
stronger than it would be if they generate no dugdiness. The consent decree, however,
does not address any of these issues, so thdtatdsto see that it has correctly analyzed
the situation.

This critique of the NAR litigation does not necasly imply that the United
States was entirely off base in its litigation aghiCMLS for the alleged cartelization of
the Columbia, South Carolina residential brokenageket. As before, everything

depends on which practices are targeted. Thelipmiat to note is that the Columbia

'8 Ronald Coasélhe Marginal Cost Controversy, 13 EEONOMICA 169, 181 (1946); for a modern
update see John Duffy,The Marginal Cost Controversy in Intellectual Property, 71 U.CHI. L. REv. 37, 56
(2004). Coase spoke about the problem of how txafé costs in the context of a bridge with a Hixgd
cost and zero marginal cost. One solution is tagghanly marginal cost, so that all users can get.dut
this approach requires someone to make a poljtidgiment as to whether to the bridge should be btil
all. But once some fees are charged, then theavisys some exclusion at the margin. Duffy expldine
how the dilemma remains in the context of patenhopolies.

% 5ee eg., Matsushita Elec. Indus. Co. v. Zenith Radio Co45 U.S. 574 (1986). 12
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local residential real estate market was highlycaneentrated with over 370 competitive
firms.2° The first count of this complaint challenges thgamization for its exclusion of
non-members from the database which allows foeffieient matching* That portion

of the complaint looks to be defective becausaggests that there is an excessive
concentration of firms in the market, when thereas And it suffers from the same
defect as the NAR settlement insofar as it mandaeesindesirable cross-subsidy by
forcing the group to take in members who have adad for their aliquot portion of the
common front end expens&sit also acts as though the existence of the sipigiform

is an unavoidable condition in the state of natuteen it claims that “CMLS is the only
provider of [such] brokerage services in the Coliam#Area. Therefore, brokers seeking
to provide service in the Columbia Area need tarleenbers of CMLS? The prospect
that they could collectively develop some othetfplan is not discussed.

Nonetheless, other allegations in the complaintareh more cogent. Given
what was said in the previous paragraph of theyarglthe want of new entry from
outsiders means that all current members shoufcebdo compete on any and all
dimensions on which they offer service. It follotherefore that any effort of CMLS to
restrict the kinds of packages that members offetifeir services, or the rates that they
charge, should be regarded as per se offense thel8&herman Act. Accordingly, it is
improper to allow member firms only to offer thél fine of services, when some clients

may well prefer an arrangement whereby they paytbker a fixed fee for the initial

%0 Complaint, Consol. Multiple Listing Serv., Inc:08-cv-01786-SB, at 4.
21d. at 72.
21d. at 13.

234, 13
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listing, but can avoid any further fees if they drereafter able to sell the property
without further broker assistant®.

The ultimate solution to the problem therefore safteese lines. The advances in
technology have improved the infrastructure fordoek dissemination of information
about potential buyers and sellers. The lower gbassembling information means first
that there is a higher likelihood of a better mdiehween buyers and sellers who are
already in the market. But there is a second dasirffect as well. As Brown and
Yingling imply, the higher chances of success sthatiithe margin introduce additional
individuals to enter the housing market, knowingttihe chances of a good match have
improved?® Their arrival means that the ideal pairing shdmigrove so that additional
entry on the customer side produces not only betsgches among the preexisting
players, but a thicker market that improves thalidgeatches for all entrants, both old and
new. The risk of the government position is thatilt make the wrong trade-off between
expanding the number of brokers and expanding tingber of entrants. The former
produces lower returns than the latter, which ig whe half of the government’s case
against CMLS seems misconceived.

[11. CONCLUSION

This analysis of multiple listings yields a somewdarprising result. In most
cases, new entry is a powerful antidote againsaltluses of the incumbent firm. But in
this instance, new entry into the brokerage busimesot the issue, given that the market

is so highly unconcentrated to begin with. The od&nge would be the introduction of a

21d. at 4.
% Brown & Yingling (2007)supra note 1, at 229. 14
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new platform that could go into competition witketplatforms in place. But that change
is improbable under current circumstances becduese seems to be no increasing
returns to scale in running the single platforrmdeethere are likely not sufficient
incentives to justify the cost of launching a cotmge platform. In the current situation,
therefore, the key issue is how best to allocaggdimt costs of common infrastructure on
which the competitive markets move. As such thdler is similar to that which arises
in deciding what system of special assessmentddhewsed to allocate the costs of
local real estate improvements, or how to allotia¢ecost of creating new infrastructure
in telecommunications, or in figuring out how muabney should be charged to
customers of a patented pharmaceutical produet! bf these cases, there is no unique
solution to the problem of how to allocate the fhxadsts. This is a conclusion that arises
in connection with the analysis of two-sided maskethich now turns out to be just a

special, if important case, of the familiar mardioast controversy.

15
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